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HAT in the proceſs of ſuſpenſion, at the pe- 
| titioners inſtance, of a degreet of the preſby- 

| tery of Linlithgow, the Lord Juſtice-Clerk Or- 

dinary, upon the 5th of March inſtant, pro- 
nounced the the following interlocutor: Finds the letters 
#4 orderly proceeded with reſpect to the reparation of the 
church of Borrowſtounneſs, anddecerns, reſerving the con- 
* fideration of expences till the event of the cauſe.” And 
the petitioners: having repreſented, his Lordſhip, upon 
the 8th of ſaid month, gave judgemett as follows: Hav- 
* ing conſidered this repreſentation, with the report of 
the tradeſmen; and having adviſed with the Lords there- 
* anent, refuſes the deſire of the ſaid repreſentation, and 
* adheres to the interlocutor reclaimed againit.” 

The petitioners humbly beg leave ts ſubmit theſe in- 
terlocutors to the review of the Court, and to pray for an 
alteration of them. 8 
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The diſputes betwixt your petitioners and the miniſter 
and aſſiſtants of Borrowſtounneſs have been long and lately 
before the Court; and it is with the utmoſt reluctance, 


that the petitioners are obliged, at ſo late a period of the 


ſeſſion, to trouble the Court with a reclaiming petition, 
which muſt neceſſarily lead to ſome inquiry into the 
nds of their former debates: But as the delay has not 


been of their creating, and the queſtion decided by the a- 


bove interlocutors is of the outmoſt importance to them, 


they hope they will be pardoned for entering into a brief 


ran 
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detail of the facts upon which their reaſons for an altera- 
tion are founded. 

The Court will remember, that, in the year 1756, the 
petitioners brought a proceſs, inter alia, for enlarging and 
aſcertaining certain funds, under the adminiſtration of 
the miniſter, kirk-ſeſſion, and aſſiſtants of Borrowſtounneſs, 
Theſe funds had, by act of parhament 1649, been alloted 


.-e+ for payment of 800 merks, or L. 44. 8. ro. Sterling, of ſti- 


. pend to the miniſter of Borrowſtounneſs. The aſſiſtants, 
under pretence of their deficiency for this. purpoſe, had 


been in uſe to lay certain aſſeſſments upon the inhabitants 
of Borrowſtounneſs; and, in their defence againſt. the 
petitioners, gave up their amount to be only L. 33. 15. 1; 
by which means, there appeared to be a yearly deficiency 
of IL. 10. 13. 3, even in paying the miniſter's ſtipend: 

But, in the courſe of this proceſs, the petitioners, by your 
Lordſhips juſtice, afcertained the funds to be L. 63. 18. 6 
Sterling; which, after paying the miniſter's ſlipend, and 
anſwering: certain other purpoſes, afforded a free yearly 
turplus of L. 16. 11. 2. 

In the courſe af this proceſs, a queſtion had been ſtirred. 
concerning the repairs of the church; and your Lordfhips,, 
by your interlocutor, dated the 28th of January 1 763, 
found, That the funds, after payment of the ſtipend, 
muſt be applied for payment of the repairs of that part of 
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the church poſſeſſed by the inhabitants of Borrowſtounneſs, 
* without prejudice nevertheleſs to the petitioners, to inſiſt 
for payment of any debts that may be due to them by 
the aſſiſtants, out of the ſurplus of the ſaid funds, after 
payment of the ſaid flipend only, and reſerving all defences. 
competent againſt ſuch debts . 

In the ſubſequent proceedings, the petitioners inſiſted, 
that the expences they had laid out, in aſcertaining theſe 
funds, was a moſt juſt debt upon the ſurplus which they 
had created; and that the petitioners were intitled to be 
preferred upon ſaid ſurplus for payment, thereof; tanguam 
negotiorum geſtores qui utiliter geſſerant; and the Lord Niſ- 


bet Ordinary, by interlocutor, of this date, inter alia, er 
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they laid out in this proceſs, refunded to them out of 
the ſurplus of the foreſaid funds, after. payment of the 
ſtipend and other debts charged thereon, and decerned 
and declared accordingly. _ | | 
This judgement was confirmed by two- ſubſequent in- 
terlocutors of the Court, dated the 4th and 1oth of Auguit 
1764 ; and hy a third one, of the 11th of ſaid month, 
refuſing to ſuperſede extracting the decreet till the 12th of 
November. | ; 

The miniſter and aſhiftants, who had been refuſed any 
part of their expences out ct {aid funds, no ſooner found. 
the petitioners fixed in this juſt preference which they had 
obtained upon the ſurplus, than they bethought themſelves 
of a ſcheme to prevent your petitioners getting one penny 
out of it, although the accompt of. expences amounted to no 
jeſs a ſum than , 128. 16. 4, beſides the expence of ex- 
tracting, which comes to {, 73. 19. 14. 

In proſecution of ſaid ſcheme, the miniſter and aſſiſt- 
ants applied to the preſbytery of Linlithgow for a viſita- 
tion of the church of Borrowſtounnels ; and the preſpy- 
tery, by their decreet, dated the 2oth day of 8 I 
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Found the purſuers were intitled to have the expences 1763. 
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1764, Found, that the repairs neceſſary for ſaid church 
amounted to no leſs than I. . 1 89 Sterling. whereof there 
was only about L. 9 laid upon that part ot the church be- 
longing to Duke Hamilton and the heritors; and the 
remaining L. 180 was decerned to be paid by the aſſiſtants 
out of the funds under their adminiſtration. 

The petitioners, who had got a preference upon theſe 
funds for payment of their expences, could not but con- 
ſider this decerniture as meant to preclude them altogether. 
The aſſiſtants were the very perſons who had called the 
meeting, and had, without oppolition, or ſo much as ſta- 
ting your Lordſhips interlocutors, or the ſteps of proceſs, 
allowed themſelves to be decerned againſt, and that at a 
time when the church was not in immediate danger, and 
for repairs, which were-more properly inteaded to new- 
model the church, than to keep it in the old form. They 
therefore preſented a bill of ſuſpenſion to your Lordſhips, 
upon the two following grounds; firft, That the repairs 
were improper and unneccetlary ; and, ſecondly, That how- 
ever ꝓroper it might be to repair the church, the de- 
cerniture was improper againſt the funds, in regard theſe 
had already been allotted by a judgment of the Court, long 
previous to ſaid decreet, for payment of the petitioners ex- 
pences. 

The bill was paſt, and coming to be diſcuſſed before 
the Lord Juſtice-Clerk Ordinary, the petitioners infiſted, 
that the cauſe fell to be remitted to a compt and reck- 
oning, depending betwixt them and the aſſiſtants, before 
the Lord Gardenſton, in order that it might be there de- 
termined, whether theſe repairs were to be paid out of the 
funds in preference to the defenders claim for expences. 
This was over-ruled: And although the chargers had 
been ſo extremely dilatory in the former proceedings, as to 
delay enrolling their cauſe till the 19th December 1765, 
whereas the ſulpenſion bears date the 3d January that year; 
vet having obtained a favourable report, they, towards 
the 
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the end of the ſeſſion, without allowing it to be ſeen by 
the ſuſpenders, immediately inſiſted for the interlocutors 
reclaimed againſt. | Gn 
It is not therefore the petitioners fault, that this applica- 

tion comes ſo late; for had the decreet been given out 
ſooner, and a report made by tradeſmen with regard to the 
ſituation of the church, the Court would have had full time. 
to conſider. the points upon which the petitioners are 
now to inſiſt. HA | 

The petitioners ſhall not trouble, the Court with a diſ- 
cuſſion, how far the repairs awarded are proper to orna- 
ment, - beautity, or even to meliorate the church. They 
{hall even candidly own, that the report of. Meſſ. Brown 
and Mackonnochie, in many particulars, agrees with the. 
eſtimate before the preſbytery, and particularly as to the 
ſum requiſite for making theſe repairs: But then it would 
ſeem, that theſe gentlemen have fo far followed the errors 
of theſe tradeſmen, as to make the heightening of the walls 
one of their articles, which, though ornamental, cannot 
be conſidered as neceſſary. And, in general, as to the re- 
port, it would ſeem, that, with regard to the ſituation of 
the church, it is too vague and indefinite; in ſo much, that 
though ſaid report would ſeem to imply that theſe repairs 
were immediately neceſſary, the petitioners are informed 
there is no ſuch immediate neceſſity for them; that the 
church is in as good repair as moſt of the churches in the 
neighbourhood, and that it will ſtand for many years 
without any thing being done to it at all. | 

This is a very material fact, as it is believed the Lord 
Ordinary's interloeutor, as well as your Lordſhips opinion 
upon his report, proceeded upon the ſuppoſition, that the 
church was in danger of - tumbling down directly, unleſs 
theſe repairs were forthwith ordered. The petitioners have 
therefore deſired, that the inſpectors, who have not yet 


been put upon oath, ſhould attend at your. Lordſhips bar, 
1 to 
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to anſwer ſuch: queſtions as your. Lordſhips ſhould put to 

them concerning it, in hopes, that if they ſhould report 
it would ſtand till June next, your Lordſhips will alter 
the above · mentioned interlocutors, and at leaſt delay find- 
ing the letters orderly proceeded, till ſuch time as the 
queſtion can be more deliberately determined by whom 
the expence of theſe repairs are to be born; which will 
reſolve into chis, whether the petitioners, who have already 
got the ſurplus fund allocated to them for payment of 
their expences, {hall be obliged to pay theſe repairs out of 
their own pocket, or if they ſhall be born by the poſſeſſors 
of ſeats in the church, and levied upon them by way of 
aſſellment as formerly. 

This is indeed a very important queſtion 1 to your peti- 
tioners; for if the letters are to be found orderly pro- 
ceeded, and the decree of the preſbytery to remain in the 
ſame terms it now ſtands, the conſequence muſt be, that 
the petitioners, who have raiſed theſe funds from L 33 
to { 63 Sterling, will not for many years receive one far- 
thing of their expences, amounting to above / 200 Ster- 
ling; a conſequence ſo ſevere, that the petitioners do not, 
with deference, apprehend the Lord Ordinary meant to 
eſtabliſh it, as indeed it would ſeem that his Lordſhip con- 
ſilered a branch of this cauſe as {till reſerved for his de- 
ciſion. Yet, at the ſame time, if the interlocutor femains 
unaltered, as the petitiones have to do with gentlemen 
abundantly quick in their operations, they have reaſon to 
believe, that the repairs, however unneceflary, will forth-. 
with be ſet about; and when the petitioners come to inſiſt 
in their compt and reckoning before my. Lord Garden- 
ſton, they will receive for anſwer from the aſſiſtants, that 
the whole ſums i in their hands, and funds .under their ad- 
miniſtration, are fuper- expended by (aid repairs, And 
thus, your Lordſhips will obſerve, the petitioners will be 
entirely cut out of thoſe expences, which they. are ſo — | 

intitle 
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intitled to receive out of the funds, and which have been 
ſo properly awarded them by your Lordſhips juſtice, | 
The petitioners therefore ſubmit it to the Court, if this 


queſtion ought not to be delayed till the month of June, 


provided the Court ſhould be ſatisfied that the church is 
in no immediate danger. 6 © %% Þ51'2 

But ſhould your Lordſhips incline to determine it di- 
rectly, the petitioners beg leave to ſuggeſt the following 
conſiderations, to ſhow that the repairs in queſtion are not 


to be defrayed out of the funds, till ſuch time as the peti- 


tioners are paid their full expences ; but, in the mean time, 
they muſt be levied by aſſeſſment, or otherways, upon the 
inhabitants. 1 

Before the petitioners commenced their action anno 1756, 
it is certain, that it was not only neceſlary to ſtent the inha- 


bitants for repairs of the church, but for L. 10 Sterling 


yearly to make up the miniſter's ſtipend. But if the pe- 
tioners have, by their diſburſements in this plea, relieved 


the inhabitants of Borrowſtounneſs of chis laſt burden, and 


created a free furplus of L. 16 Sterling yearly, after pay- 
ment of every other article that can be laid upon theſe funds, 


the inhabitants of Borrowſtounneſs ought not to grudge, 


that the petitioners receive payment of theſe expences, fo 
uſefuly diſburſed, out of the ſurplus which they have cre- 


ated : On the contrary, they ought chearfully to tax thein- 
ſelves for payment of theſe repairs; and, in gping ſo, they 


they do no more than what they were formerly. liable to, 
nay, much leſs ; for they were otliged to tax themſelves for 


other purpoſes, as well as the repairs of the church. But 


whatever may be the inclination of the inhabitants of 


Borrowſtounneſs, it is humbly thought, that the allowing 


theſe repairs to be paid out of the funds allotted to the 
purſuers, would in truth be eluding your Lordſhips juſtice, 


which found the petitioners intitled to draw - their ex- 


pences out of them. | . 
| But 
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And, ſecondly, It would be directly altering the above- 
quoted interlocutor, by which your Lordſhips have found 
the petitioners intitled to inſiſt for payment of any debts 
due to them, in preference to ſaid repairs: For the debt in 
queſtion, of the expences of the original proceſs, was conſti- 
tuted in the petitioners favour, as far back as January 1763, 
and liquidated in Auguſt 1764, by your Lordſhrips judgment 
of that date, whereas the repairs in queſtion were not ſo 
much as thought of till the December thereafter ; and, 
ceteris paribus, had: no ſuch preference been piven, the 


expences being firſt made a debt upon the ſurplus of ſaid 


funds, as being prior tempore, muſt be potior jure. 

Laſtiy, The petititioners muſt beg leave to obſerve, That; 
if under colour of the above interlocutors, the aſſiſtants 
ſhall be allowed to- advance the repairs out of the funds 
in their hands, it will be the ſame thing as depriving the 
petitioners of their expences altogether, ſince pretexts will 


never be wanting for rearing up claims againſt theſe funds, 


to the petitioners difappointment. The petitioners, . in 
vain, endeavoured to bring the aſſiſtants to aceompt, in an 


amicable way. When they attacked them in.a-legal one, 


though no hurt was done, or intended, they were complain- 
ed againſt as oppreſſors; and, after · the effects of that was 


| diſappointed, the aſſiſtants have {pared no art to retard and 


delay the compt and reckoning before Lord Gardenſton. 
Their great object through the whole of the former pro- 
ceſs, was not to benefit the funds, but to diſappoint and 


oppreſs the petitioners; and now that they can do it ſo ef- 


fectually, as to oblige the petitioners to pay L. 180 of re- 
pairs, in effect, out of their own pockets, or, which is the 
ſame thing, out of the funds allotted to them, they will not 


fail to lay hold of the ſanction of the Lord Ordinary's in- 
terlocutor for doing it. 


If ſuch may be the conſequence of the Lord Ordinary's 
interlocutors, the petitioners ſubmit, if the Court ſhould 
| not 
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not ſo far alter them, as to find, That the repairs, if neceſ- 
ſary to be forthwith laid out, muſt be levied by aſſeſſment 
upon the inhabitants; or, if matters ſhould not yet appear 
ripe for that, the petitioners expect from your Lordſhips 
juſtice, that the cauſe will either be delayed till June, or 
that your Lordſhips will expreſsly reſerve the conſide- 
ration of that point, by whom ſaid expences are to be 
born, whether by the inhabitants, in the way of aſſeſsment, 
or out of the ſurplus funds already allotted to the peti- 
tioners, and upon which they have obtained a preference. 
The queſtion is of the utmoſt importance to the petition- 
ers; and, they are hopeful, the Court will never, by allow- 
ing the interlocutors to remain as they ſtand, take away 
with the one hand, what they had ſo lately, with juſtice and 
propriety, beſtowed upon them with the other. 


May it therefore pleaſe your Lordſhips, toreview and alter 
the above-mentioned interlocutors, dated the th and 
8thadays of this inſtant Marth; and to find, That the 
repairs in queſtion, cannot be paid out of the ſurplus 

fund, under adminiſtration of the aſſiſtants, and 

therefore to ſuſpend the letters quoad them ; or, 

| 2dly, To delay this cauſe till June; or, laſtly, Sa 

far to explain the above interlocutors, as to reſerve to 

your Lordſhips conſideration, out of what funds, 
and by whom ſaid repairs are to be defrayed. 


According to Juſtice, &c. 
ALI MY ERAT: 


